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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 8925 


January Term, 1945. 


WILLIAM DUDLEY PELLEY, 


vs. 


Appellant, 


UNITED STATES OF AMERICA, 

Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal from an order of the District Court 
of the District of Columbia denying the appellant a writ 
of habeas corpus. The petition was filed on December 6, 
1944 before Justice Pines and the order denying the peti¬ 
tion entered the same day. Appeal was taken to this Court 
on December 6,1944. 
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Statement of the Case. 

The appellant was indicted in the Indianapolis Division 
of the District Court of the United States for the Southern 
District of Indiana on the 9th day of June, 1942, and 
charged with violation of Sections 33 and 34 of Title 50, 
United States Code, sometimes known as the Espionage 
Act of 1917, and after hearing was convicted of violation 
of said statute and sentenced to serve fifteen years in a 
Federal penitentiary on August 12, 1942. 

Count 12 of said indictment charged that the appellant 
together with Lawrence A. Brown, Agnes Marian Hender¬ 
son and the Fellowship Press, Inc. “conspired together 
and with other persons to the Grand Jurors unknown, here¬ 
inafter called ‘co-conspirators’, to violate the provisions 
of Section 33 of Title 50 of the United States Code (40 
Stat. 219, 41 Stat. 1359) ”. All parties named in the indict¬ 
ment were found guilty of violation of Section 34 of Title 
50 of the United States Code, which is the conspiracy sec¬ 
tion of the statute, which prohibits violations of Section 
33 of Title 50 of the United States Code. 

The appellant, while serving the prison sentence imposed 

bv th" District Court for the Southern District of Indiana 
•, 

(Indianapolis Division), was again indicted by a Grand 
Jury sitting in the District of Columbia, during the Octo¬ 
ber, 1943, term thereof, and charged with violation of Sec¬ 
tion one of the Act of June 28,1940 (18 U. S. C. 11), some¬ 
times known as the Alien Registration Act of 1940, in that 
the appellant did willfully, feloniously, etc., conspire with 
others and with officials of the Government of the German 
Reich, said persons being referred to as co-conspirators, 
in that the said co-conspirators would: 

(1) Advise, counsel, urge and cause insubordina- 
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tion, dislovaltv, mutiny and refusal of duty by mem- 
bers of the military and nayal forces of the United 
States; and 

18 U. S. Code Sec. 9. 

(2) Distribute and cause to be distributed, written 
and printed matter advising, counseling and urging in¬ 
subordination, disloyalty, mutiny and refusal of duty 
by members of the military and naval forces of the 
United States. 

18 U. S. Code Sec. 11. 

The defendants named in this indictment, including the 
appellant, were ordered to trial on April 17, 1944 and were 
on trial continuously until December 7, 1944, a period of 
over seven months. On the latter date, due to the death 
of the trial judge, Eicher, a mistrial was declared and, 
contrary to the general practice, after a mistrial, of re¬ 
setting the matter for trial on a day certain, the case was 
continued sine die and the appellant, who had spent approx¬ 
imately eight months in the Washington Asylum and Jail 
in the District of Columbia, was remanded to said prison 
to await the new trial and is at present confined therein 
awaiting trial, on the pending matter. 

STATUTES. 

The material portions of the statute under which the 
appellant was indicted and is now awaiting trial in this 
district are as follows: 

Title I 

Section 1. (a) It shall be unlawful for any person, 
with intent to interfere with, impair, or influence the 
loyalty, morale, or discipline of the military or naval 
forces of the United States— 
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(1) to advise, counsel, urge, or in any manner 
cause insubordination, disloyalty, mutiny, or re¬ 
fusal of dutv bv anv member of the militarv or 
• » • * 

naval forces of the United States: or 

(a) to distribute any written or printed mat¬ 
ter which advises, counsels, or urges insubordina¬ 
tion, disloyalty, mutiny, or refusal of duty by any 
member of the military or naval forces of the 
United States. 

(b) For the purposes of this section, the term “mil¬ 
itarv or naval forces of the United States” includes 
the Army of the United States, as defined in section 
1 of the National Defense Act of June 3, 1916, as 
amended (48 Stat. 153; U. S. C., title 10, sec. 2), the 
Navy, Marine Corps, Coast Guard, Naval Reserve, and 
Marine Corps Reserve of the United States; and, when 
any merchant vessel is commissioned in the Navy or is 
* in the service of the Army or the Navy, includes the 
master, officers, and crew of such vessel. 

Sec. 3. It shall be unlawful for any person to at¬ 
tempt to commit, or to conspire to commit, any of the 
acts prohibited by the provisions of this title. 

Sec. 5 (a) Any person who violates any of the 

provisions of this title shall, upon conviction thereof 
be fined not more than $10,000 or imprisoned not more 
than ten vears or both.” 

18 U. S. Code Secs. 9, 11. 

The material portions of the statute under which the 
appellant was convicted in the District Court for the South¬ 
ern District of Indiana are as follows: 

33. "Whoever, when the United States is at war, 
shall willfully make or convey false reports or false 
statements with intent to interfere with the operation 
or success of the militarv or naval forces of the United 
States or to promote the success of its enemies and 
whoever, when the United States is at war, shall will¬ 
fully cause or attempt to cause insubordination, dis¬ 
loyalty, mutiny or refusal of duty in the military or 
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naval forces of the United States, or shall willfully 
obstruct the recruiting and enlistment service of the 
United States to the injury of the service or of the 
United States shall be punished by a fine of not more 
than $10,000 or imprisonment for not more than twenty 
years, or both. 

50 U. S. Code Sec. 33. 

34. If two or more persons conspire to violate the 
provisions of sections two or three of this title, and 
one or more of such persons does any act to effect the 
object of the conspiracy, each of the parties to such 
conspiracy shall be punished as in said sections pro¬ 
vided in the case of the doing of the act, the accomplish¬ 
ment of which is the object of such conspiracy ... 

50 U. S. Code Sec. 34. 




SUMMARY OF ARGUMENTS. 


It is tlie contention of the appellant that Secs. 33 and 34 
of Title 50, U. S. Code, sometimes known as the Espionage 
Act of 1917, are unconstitutional because prohibited by 
implication by Art. ill Sec. 3 (1) ol the Constitution ot 
the United States which, by implication, prohibits prose¬ 
cutions for acts which were classified as treason at common 
law, other than those acts defined as treason in the Consti¬ 
tution. Since the acts prohibited by this statute would 
have been classified as treason under the British law of 
constructive treason as defined in the various interpreta¬ 
tions of the Statute 25 Edw. Ill, they are a class of acts 
which the draftsmen of the Constitution sought, by insert¬ 
ing in the Constitution a narrow definition of treason, to 
remove forever from the field of Federal prosecution. 

Sections 9 and 11 of Title IS U. S. Code are unconsti¬ 
tutional for the same reason with even less ground for de¬ 
fending its validity since it is a peace time sedition law, 
having nothing to do with the existence of a state of war. 

Sections 9 and 11 of Title IS, U. S. Code are unconsti¬ 
tutional for the further reason that the passage of such a 
law is beyond the scope of the powers delegated to the 
Federal government by the Constitution, there being no 
delegated power to which the Congress can point for its 
authority to pass a peace time sedition law. 
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ARGUMENT. 


I. 

Sec. 1 and 3 of Title 18 U. S. C. and Secs. 33 and 34 of Title 

50, U. S. Code are unconstitutional for the reason they are 

prohibited, by implication, by the Treason Clause (Art. 

Ill, Sec. 3) of the Constitution. 

To correctly appraise the intention of the Constitutional 
Convention of 1787 in drafting the treason cause of the Con¬ 
stitution in its present form and the implications arising 
therefrom, requires some investigation into the common 
law of treason, constructive treason and seditious libel. 

The Common Law of Treason, Constructive Treason 

and Seditious Libel. 

The law of treason during the early period of the common 
law had no pattern due to a considerable confusion in 
the terminology of the older writers such as Bracton and 
Fleta who used the words treason and sedition, as well as 
seduction, interchangeably and the confusion was increased 
because of lack of an adequate definition of the crimes. The 
charge of “Accroaching the royal power” was the usual 
charge, though what constituted such “accroaching” was 
not defined. 1 Hale P. C. 78, 79, 81. 

Intended to clarify the law of treason, the Statute 25 
Edw. Ill was passed. It did not materially change the 
confusion because by it “to compass or imagine the death 
of the King, Queen, or his eldest son” was made a crime, 
but again the definition of “compassing” or “imagining” 
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was not indicated and the statute thus became the basis 
for the prosecution of a large variety of offenses not oth¬ 
erwise criminal. Since the compassing or imagining in¬ 
volved the question of intent, this alone became the gist of 
the action to be discovered from the facts of the case. Coke. 
Third Inst. 6. 

Since intent was the gist of the action, the way was then 
open to declare constructive treasons, for anyone who dis¬ 
agreed with the political, economic or religious views of 
the party in power was assumed to have the evil intent. 
Since such views could only be transferred by the oral or 
written word, the bane of the statute fell most heavily on. 
the most intelligent minds of the period. 

While the statute required an overt act and two witnesses 
thereto, the definition of the overt act was elastic and the 
writing of a book which was never published was a suffi¬ 
cient overt act. Coke Third Inst. 14. 

I 

Although Coke as Lord Chief Justice was of the opinion 
that the line should be drawn at the point of publication, 
the majority of the court held that a sermon which was 
never preached or published was a sufficient overt act with¬ 
in the statute. Peachanrs Case Cro. Car. 125; 2 H. S. T. 
S70 Foster, C. L. 199, 200. 

Thus under the statute of 25 Edw. HI, intent was made 
the gist of the action and when coupled with a broad def¬ 
inition of the overt act required, the way was open for 
wholesale prosecutions of enemies of the particular politi¬ 
cal party which happened to be in power. Case of Col 
Algernon Sidney, 9 H. S. T. 818. 

Hence in the sixty-eight years between Peacham’s case 
and that of Algernon Sidney, it appears that the rule that 
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the mere possession of literature, deemed treasonable, was 
a sufficient overt act, became the accepted law. Also, the 
definition of the overt act was expanded to include offenses 
of great variety such as a threat made against the King 
while the defendant was outside England. R. V. Crohagan 
Cro. Car. 332. Or chartering a skiff to go to France with 
a plan for the restoration of James II. Lord Preston’s 
Case, 12 H. S. T. 646, 740. The denunciation of plays, 
masques and dancings was held within the statute. Trial 
of William Prvnn, Barrister, 3 H. S. T. 562. The same was 
held of drinking the health of the Pretender and cursing 
the King. Trial of John Oliphant and others, 17 H. S. T. 
763. It was even considered treason to neglect to pray for 
the King. Trial of George Robertson, 17 H. S. T. 682. 
The same was true of maintaining the title of the Pretend¬ 
er. Trial of John Matthews, Printer, 9 H. S. T. 680. Trial 
of Alexander Stewart, 17 H. S. T. 791. 

Under the prevailing rules of practice, the court was the 
sole judge of the law and the facts and the jury merely the 
judge of whether or not the defendant was the publisher. 
Dean of Asaph’s Case, 21 H. S. T. S76, (1784). It was 
held that a written criticism of impeachment procedure i-i 
the House of Commons was an overt act, John Stockdale’s 
Case. 22 H. S. T. 238 (1789), and a libel against the Brit¬ 
ish Constitution contained in a pamphlet submitted to the 
House of Commons. Trial of John Reeves, 26 H. S. T. 
529 (1796), and of a criticism of the custom of flogging 
in the British Army (on the theory it caused insubordina¬ 
tion, and obstructed recruiting and enlistment). Trial of 
Leigh Hunt, 31 H. S. T. 367 (1811), and of advocating uni¬ 
versal suffrage and annual parliaments. Trial of John 
Binns, 26 H. S. T. 595 (1796). 
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It is important to note that the cases cited in the pre¬ 
ceding: paragraph cover a period subsequent to the Ameri¬ 
can Revolution. It follows that the common law of Engl- 
land pertaining: to constructive treason and seditious libel 
as of the date of the American Revolution must be defined 
by these cases, since the common law of England to the 
date of the Revolution is the common law of this country. 
Conversely, the scope of freedom of speech and of the 
press at common law must be appraised by the standards 
set up by these cases and this would have been the law 
of the United States had it not been for the adoption of 
our written Constitution defining the law of treason. 

i 

That it remained the law of England is amply indicated 
by the fact that the great publicist of the American Revolu¬ 
tion, Tom Paine, was indicted and convicted, long after 
the Revolution, because his * 1 Rights of Man” and “Com¬ 
mon Sense” were deemed treasonable in England. 

Trial of Thomas Paine, 22 H. S. T. 35S (1792). 
Trial of William Stewart, 23 H. S. T. 26 (1793). 

The Trial of William Penn. 

One trial in the year 1670, which had a profound effect 
on the policy of the colonies in relation to the written and 
spoken word and the determination of the citizens of those 
colonies to abandon the common law of England as it per¬ 
tained to the written and spoken word, was the trial of 
William Penn, the Quaker, at Old Bailey on the charge 
of “tumultuous assembly”. 6 H. S. T. 951. 

Penn and Mead were indicted for preaching in the street 
(p. 961) and, coming into court bareheaded, were required 
to put on their hats and were then fined for having their 
hats on in Court (p. 956). Penn asked for a copy of the 
indictment and was refused (p. 853). For arguing that 
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the indictment was illegal, Penn was ordered into the bale- 
dock outside the court while the court made the charge 
to the jury. Penn attempted to address the court from 
the bale-dock and was ordered into the Hole (p. 959). The 
jury was ordered to agree on a verdict, the prisoners re¬ 
maining in the “stinking Hole”, (p. 961). When the jury 
disagreed, the court polled the jury and threatened to brand 
one juror, Bushell (p. 962). The jury retired again and 
later brought in a verdict “Guilty of Speaking in Grace 
Church Street”. The court ordered the jury to be locked 
up without meat, drink, fire or tobacco and demanded a 
verdict satisfactory to the court or the jury “would starve 
for it.” (p. 963.) The Mayor threatened to slit Bush- 
ell’s nose, after the custom of the times (p. 965). The 
defendant, Penn, said: 

“What hope is there of ever having justice done 
when juries are threatened and their verdicts rejected ? 
I am concerned to speak and grieved to see such arbi¬ 
trary proceedings. Did not the Lieutenant in the Tow¬ 
er rend one of them worse than a felon? . . . Unhappy 
are these juries who are threatened to be fined and 

starved and ruined if tliev give not verdicts contrarv 

*• ' • 

to their consciences.” (p.965.) 

For this interruption, Penn was ordered to be put in 
fetters and staked to the ground (p. 965). It would ap¬ 
pear that the founder of the State of Pennsylvania, in the 
principal city of which the Constitution of the United 
States was bom, had, from personal experience, a person¬ 
al interest in the freedom of speech and its preservation 
in the colony to which he emigrated to escape the persecu¬ 
tions permissible under the British law of constructive 
treason which endangered the life and liberty of any dis¬ 
senter from the religious and political doctrines then in 


vogue. 
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The Trial of Bayard, Et Al. 

That colonial America did not escape the pernicious ef¬ 
fects of the British law of treason and constructive trea¬ 
son is indicated by the trial of Colonel Nicholas Bayard, a 
noted colonial soldier, and Bip Van Dam, a prominent New 
York merchant, on the charge of treason in that they for¬ 
warded a petition to the King, Parliament and the incom¬ 
ing governor. Lord Cornberry. The forwarding of such 
a petition to the King and the Governor was in itself legal 
(1 \Y. & M.). but the Crown prosecutors contended that 
the “manner” of presentation was illegal since the stat¬ 
ute did not permit petitions to Parliament. Bayard and 
Hutchins were convicted and sentenced to death in the par¬ 
ticular fashion reserved for high treason cases: 

“It is considered by the court here, that you be 
carried to the place from whence you came; that from 
thence you be drawn upon an hurdle to the place of 
execution, that there you be hanged by the neck; and 
being alive you be cut down upon the earth, and that 
your bowels be taken out of your belly and your privy 
members be cut off and you being alive they be burnt 
before your face: and that your head be cut off, and 
that your body be divided in four quarters, and that 
your head and quarters be placed where our lord and 
king shall assign. And the Lord have mercy on your 
soul.” 

Trial of Bayard, et al., 14 H. S. T. 471, 515. 

Because of the public reaction to this conviction in the 
Crown Colony of New York, Lord Cornberry was forced 
to reverse the sentences and Van Dam was preserved to 
become the motive force behind a famous trial, which, it 
was thought, established for all time the proposition that 
thought and speech were to be unrestrained and unabridged 
on this side of the Atlantic. 
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The Trial of John Peter Zenger. 

The defendant in this famous trial was a German immi¬ 
grant who arrived in New York in 1710 and engaged in 
the printing of religious tracts. In 1731 the town had one 
newspaper, operated by William Bradford, who enjoyed 
the monopoly of the Crown printing. Certain freeholders 
prevailed on Zenger to start an opposition newspaper and 
the New York Weekly Journal was born. Zenger, 2S Hist, 
of X. Y.—Smith 103. 


On July 1, 1931, John Montgomery, the governor of the 
colony had died. He was succeeded by Rip Van Dam, the 
lieutenant governor, who, by custom, was entitled to the 
fees of the office during his incumbency. The new gov¬ 
ernor, William Cosby, on his arrival, held a royal order on 
Van Dam to pay over half the fees collected. Zenger 8, 9. 


In the litigation which followed, Zenger presented Van 
Dam’s story to the people. He was arrested, charged with 
seditious libel, and his bail set at £400 which he was un¬ 
able to raise. He remained in jail until January 28, 1732 
but managed to continue his paper, missing only an occa¬ 
sional issue. 


His attorneys, Alexander and Smith, attacked the juris¬ 
diction of the court and were summarily disbarred. Idem 
50. Friends retained Andrew Hamilton, the noted Phila¬ 
delphia attorney, who, at trial, admitted the printing and 
publication but pleaded truth as a defense. The Crown 
attorney argued: 

“The law says they are not the less libelous for 
that, nay indeed, the law says their being true is an 
aggravation of the crime. Idem 70. I think nothing 
is plainer than that the words in the information are 
scandalous and tend to sedition.” Idem 78-79. (Italics 
inserted.) 
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To which Hamilton replied: 

“1 was in hopes as that terrible court where those 
dreadful judgments were given and that law estab¬ 
lished which Mr. Attorney has produced for authori¬ 
ties, to support his cause, was long ago laid aside as 
the most dangerous court to the liberties of the people 
of England that ever was known in that Kingdom; that 
Mr. Attorney, knowing this would not have attempted 
to set up a Star Chamber here nor make their judg¬ 
ments precedents for us.” Idem 75. 

The verdict of the jury was “not guilty”. Then a shout 
of triumph went up from the multitude and Hamilton was 
borne out of the court room upon the shoulders of the 
people to a grand entertainment which had been prepared 
or him. The Empire State-Lossing 146-147. This triumph 
of the popular cause, this vindication of the freedom of 
the press, this evidence of the people to protect their cham¬ 
pions, was a sure prophesy of that political independence 
of the colonies which was speedily fulfilled. Lossing, Our 
Country, Vol. 1, 36S-370. 

The case of John Peter Zenger was of greater magni¬ 
tude than any of the participants could have imagined. It 
established the freedom of the press in North America, 
it wrought changes in the law of libel and marked the 
beginning of a new era in popular government. Zenger 
45. It also made “a great noise in the world” although 
the English reporter quaintly admits the law laid down 
is “not allowed in the courts here to be law.” Trial of 
John Peter Zenger, 17 H. S. T. 675. 

The Treason Clause. 

Thus it is apparent, that the delegates to the Constitu¬ 
tional Convention in Philadelphia in 1787 were well aware 
of the persecutions prevalent in England and in the col- 
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onies, prior to the American Revolution, under the vague 
and uncertain terminology of Statute 25 Edw. III. Hence, 
it was their unanimous conviction that no power was to 
be vested in the new federal government, directly or by 
implication, to permit a duplication of those persecutions 
of minorities by the central government, which, for over 
a century previous, had stained the pages of British law 
with human blood and had populated the crown colonies 
with citizens determined to erase that power of the sover¬ 
eignty to interfere with what they considered the most nec¬ 
essary and sacred of human rights, which they assumed, 
as did William Penn at his trial, were guaranteed by the 
Magna Charta. 

“The people of the United Colonies, who had them¬ 
selves lived under its (the British Constitution) pro¬ 
tection while they were British subjects were well 
aware of the necessity of this safeguard for their per¬ 
sonal liberty, and no one can believe that, in fram¬ 
ing a government intended to guard still more ef- 
fioientlv, the rights and liberties of the citizen against 
executive encroachment and oppression they would 
have conferred on the President a power which the 
history of England had proved to he dangerous and 
oppressive in the hands of the Crown . . 

Ex Parte Merry man, Taney’s Rep. 246, 261. 

And it might equally be said that they likewise were de¬ 
termined to prevent Congressional encroachment on those 
liberties by the passage of statutes, which, whatever they 
were entitled, would function to permit the destruction of 
the liberties of the American citizen as the British law of 
constructive treason, sedition and seditious libel had been 
used to destroy the liberties of British citizens and Ameri¬ 
can colonists prior to the Revolution and was being used 
against British citizens at the time the Constitution 
the United States was being debated and which was to reach 
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a ridiculous extreme in the prosecutions for constructive 
treason before Chief Justice Eyre long: after the last Amer¬ 
ican colony had ratified the Constitution. 

It is well to remember that: 

‘‘Every member of the Constitutional Convention of 
1787, every person who had advocated rebellion, every 
officer and soldier of the Revolution from "Washing¬ 
ton down to tlie last private, every man or woman who 
had given succor or supplies to a member of the patriot 
armv, evervbodv who had advocated American Inde- 
pendence could have been prosecuted and convicted as 
traitors under the British Law of constructive trea¬ 
son.'• 3 Beveridge—Marshall 402, 403. 

“The men who framed the instruments remembered 
the crimes that had been perpetrated under the pre¬ 
tense of justice; for the most part they had been trai¬ 
tors themselves and having risked their necks under 
the law, they feared despotism and arbitrary power 
more than they feared treason.’’ 3 Adams, Hist. 468. 

It should be noted, also, that while the convention doubt¬ 
ed the advisability of inserting in the Constitution a Bill 
of Rights (Federalist No. 84, 469), there was no such re¬ 
luctance in regard to inserting a clear and definite defini¬ 
tion of treason in order to eliminate the large variety 
of overt acts which formed the basis of criminal actions 
under the British law of treason, sedition and seditious 
libel. If further evidence is needed that this was their 
intention in defining the crime of treason within the nar¬ 
row limits, reference is made to the statement of Madison 
in the Federalist Papers at the time the ratification of the 
Constitution was being urged upon the States, in which he 
says: 

“As treason may be committed against the L T nited 
States, the authority of the United States ought to be 
enabled to punish it; but as new-fangled and artifi¬ 
cial treasons have been the greatest engines by which 
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violent factions, the natural offspring of free govern¬ 
ments have usually -wreaked their alternate malignity 
on each other, the Convention have, with great judg¬ 
ment opposed a barrier to this peculiar danger, by 
inserting a constitutional definition of the crime, fix¬ 
ing the proof necessary for conviction of it and re¬ 
straining the Congress, in punishing it, from extend¬ 
ing the consequences of .guilty beyond the person of 
its author.” Federalist Xo. 43, 240. 

Can there be any question that the “artificial treasons’' 
referred to were those rules of British law handed down 
by Justices Scroggs, Jeffreys, Pemberton and Eyre which 
made the death penalty mandatory for the expression of 
opinions with which the Crown, the Star Chamber or the 
King’s Bench at that time did not agree? Can there be 
any question that the “artificial treasons” referred to were 
those which involved drinking the health of the Pretender 
and cursing the King, or libeling the British Constitution, 
or criticizing flogging in the British army, or advocating 
universal suffrage and annual parliaments, the conviction 
for which acts invariably resulted in the atrocious punish¬ 
ment reserved for cases of the treason classification ? When 
the convention “opposed a barrier to this peculiar danger” 
they expected it to be observed by placing the definition 
in the form used in the final draft of the Constitution: 
“treason against the United States shall consist only in 
lowing war against them or adhering to their enemies.” 
The restrictive terminology, by implication, barred all oth¬ 
er forms of actions theretofore classified as treasons and 
constructive treasons under the statute 25 Edw. Ill and, 
it is submitted, that any statute, by whatever title it might 
be called, which revives those forms of action is per se un¬ 
constitutional and in violation of the implied restriction 
contained in the treason clause and in violation of the in¬ 
tent of the constitutional convention which drafted that 
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clause and attempted, once and for all, to define the scope 
of the crime of treason, definitely, in order to eliminate 
persecutions of minorities because of the advocacy of doc¬ 
trines deemed by the government in power at the moment 
to be inxepedient. 

That the Espionage Act of 1917 covers the same field as 
the Statute 25 Edward III is amply indicated by compar¬ 
ing the prosecutions under the English Statute with those 
under the 1917 Act. Under that Act, arguing with women 
against war was deemed a violation, United States v. 
Stokes, 262 Fed. 18; also, for alleging in an endless chain 
letter that the President was wrong in saying Germany had 
agreed to cease submarine warfare. Doe v. United States, 
253 Fed. 903; for presenting a moving picture depicting 
the Wyoming Massacre, Goldstein v. United States, 258 
Fed. 908; for making threats against members of a draft 
board, Deason v. United States, 254 Fed. 259, for alleging 
he preferred an old pair of trousers over the school house 
to the flag, Von Bank v. United States, 253 Fed. 641; state¬ 
ments made in a private home that war was caused by the 
moneyed men, Rliuberg v. United States, 255 Fed. 865, for 
abusive language directed at the President and the Gov¬ 
ernment in a railway construction camp, United States v. 
Mayer, 252 Fed. 86S. and many others of similar import. 

It follows that the statutes, under which this appellant 
has been convicted in one case and indicted in the other, 
are broad enough in their application to cover any offense 
which would have been a crime under the English Statute 
25 Edward III before the Revolution and the numerous 
prosecutions under the 1917 Act merely emphasize the wis¬ 
dom of the Constitutional Convention of 1787 in defining 
treason in narrow limits, to prevent in this country, prose¬ 
cutions for acts, not otherwise criminal, as had been the 
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practice in England under the Statute, 25 Edward III, 
prior to the Revolution, to the extent that the Court of 
Star Chamber and the names Jeffreys, Pemberton and 
Eyre have become synonymous in Anglo-American juris¬ 
prudence with judicial disrepute. 

n. 

That portion of the Alien Registration Act (Sec. 3, Title 18, 
U. S. C.) under which the Petitioner was indicted is un¬ 
constitutional, being beyond the delegated powers of the 
Congress as is Sec. 1 of the same title, to which it relates. 

By the Revolution, the duties and powers of government 
devolved upon the people and the Declaration of Independ¬ 
ence which changed the character of the Revolutionary 
War from a civil to a public war was the act of each state 
and not of the states collectively. Ware v. Hytton, 3 Dali. 
224. The sovereign powers of the Crown devolved upon 
the states and the sovereignty thus acquired became vested 
in the people of the states. Fountain v. Raven-el, 17 How. 
384, Luther v. Borden, 7 How. 47. When the Constitution 
was adopted certain powers were delegated to a central 
government which became thereby one of delegated and 
limited powers. Houston v. Moor, 5 Wheat. 74, McCulloch 
v. Maryland, 4 Wheat. 316. Hence every act of Congress 
must find in the Constitution some warrant for its passage. 
United States v. Harris, 106 U. S. 629. 

The statute under which the petitioner was indicted was 
passed on June 28,1940 and entitled “The Alien Registra¬ 
tion Act of 1940.’ , (54 Stat. 670.) The petitioner was 

indicted under Sections 1 and 3 thereof which sections 
have nothing to do with aliens or the registration there¬ 
of. These sections do not even refer to aliens. They apply 
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V 

to American citizens. They make it a crime to “advise, 
counsel, urge or in any manner cause insubordination, dis- 
lovaltv, mutiny or refusal of dutv bv anv member of the 
military or naval forces or to distribute any written or 
printed matter which advises, counsels or urges any of the 
prohibited acts. Sec. 3 of this statute makes it unlawful 
for any person to attempt to commit or conspire to commit 
any of the acts prohibited by the provisions of this title. 
The maximum penalty for violation is ten years or $10,000, 
or both. 

It is the contention of the petitioner that no power was 
delegated to the Congress by the Constitution to pass stat¬ 
utes such as that under consideration. It is well settled 
law that unless the power so to do was specifically delegat¬ 
ed or can be reasonably implied in one of the several pow¬ 
ers delegated, such legislation is beyond the power of the 
Congress and void. This rule was well understood by the 
members of the Convention of 17S7. Hamilton mentions it 
in the Federalist Papers: 

There is no position which depends on clearer prin¬ 
ciples than that every act of a delegated authority, 
contrary to the tenor of the commission under which 
it is exercised, is void. No legislative act, therefore, 
contrary to the Constitution, can be valid. To denv 
this would be to affirm that the deputy is greater than 
his principal; that the servant is above his master; 
that the representatives of the people are superior to 
the people themselves; that men acting by virtue of 
powers may do not only what their powers do not au¬ 
thorize, but what they forbid. 

Federalist No. 78 p. 426. 

To what delegated power does the Congress point for 
its authority to pass a criminal statute of this type, applic¬ 
able in peacetime as well as in wartime? Certainly not 
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to the power “To declare war, grant letters of marque and 
reprisal and make rules concerning captures on land and 
water” Art. I Sec. 8 (11) since this statute is not limited 
to war time or based on the power to declare war. Is the 
Congress empowered, by implication, to pass such a statute 
by reason of the delegated power “to establish a uniform 
rule of naturalization”? Art. I Sec. S (4) Is this a rule 
of naturalization? It can scarcely be classified as having 
anything to do with naturalization. If it is contended that 
it is derived from the authority “to raise and support 
armies” Art. I Sec. 8 (12) the only word to which the 
Congress can point for authority is the word “support”. 
The statute is limited in its application to persons who are 
already members of the Army, Xavy, Marine Corps, etc. 
Sec. 1 (b) hence it -would have nothing to do with raising 
armies. Therefore, it is a question whether the power 
can reasonably be derived by implication from a power, 
“to raise and support Armies but no appropriation of 
i :onov to that use shall bo for a longer term than two 
years” Sec. 8 (12). Can there be any question that this 
“support” refers to financial support? If the reverse is 
contended, can the following clause “to provide and main¬ 
tain a Xavy (clause 13) be stretched to warrant such a 
statute by implication ? 

Wharton points out that the scope of the Federal crim¬ 
inal jurisdiction is limited and the powers delegated are 
(1) to provide for the counterfeiting of the securities and 
the current coin of the United States. (2) To define and 
punish piracies, felonies committed on the high seas and 
offenses committed against the laws of nations. (3) To 
make rules for the government and regulation of the land 
and naval forces. (4) To provide for the organizing, 
arming and disciplining of the militia and for governing 
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such parts of them as may be employed in the service of 
the United States. (5) To exercise exclusive legislation 
in all cases whatsoever, over such district (not exceeding 
ten miles square) as may, by cession of particular states 
and the acceptance of Congress become the seat of govern¬ 
ment of the United States and to exercise like authority 
over all places purchased by the consent of the legislature 
of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dockyards and other need¬ 
ful buildings and to make all laws which shall be neces¬ 
sary and proper for carrying into execution the foregoing 
powers and all other powers vested by the Constitution in 
the government of the United States. (6) To enforce the 
rights established by the various amendments. 

1 Wharton Cr. Law. 366 (1912). 

To these should be added the power to punish treason 
under Art. Ill Sec. 3. In view of the experience of the 
colonists as British subjects and the knowledge of the 
members of the constitutional convention of the persecu¬ 
tions for constructive treason under the Statute 25 Edw. 
Ill referred to aufr. it can scarcely be argued that the 
statute under consideration can be classified as included 
by implication in the treason clause. 

Some indication of the intention of the convention and 
its interpretation of the language used in the army and 
navy clauses may be gleaned from the Articles of Confed¬ 
eration which gave the Congress power: 

“to build and equip a Navy—to agree upon the number 
of land forces and to make requisitions from each state 
for its quota in proportion to the number of white in¬ 
habitants in such state, which requisition shall be bind¬ 
ing and thereupon the legislature of each state shall 
appoint the regimental officers, raise the men and 
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cloath, arm and equip them in a soldier like manner at 
the expense of the United States ...” 

Articles of Confederation Art. IX. 

The experience of General Washington with the Con¬ 
gress during the Revolution and the failure of the states 
to make sufficient levies when ordered by the Congress 
or to raise sufficient funds when so ordered to pay the 
troops and the resultant desertions and riots is a matter 
of common historical knowledge. On December 31, 1782 
Congress was in arrears in army pay in the amount of 
$5,635,618 (5 Elliott S3) and the army had made formal 
demand on Congress for its pay (5 Elliott 55, 73). Conse¬ 
quently, the constitutional convention was well aware of 
the inefficiency of the Congress under the Articles of Con¬ 
federation and were determined that if Congress was to 
have power to raise an army it would also have the duty 
of supporting it by raising adequate finances and the same 
was true of providing a navy. The power was also given to 
raise the funds for this purpose and the duty was en¬ 
joined on the Congress to maintain the Navy so provided. 

In its first report, the Committee on Detail of the Con¬ 
stitutional Convention filed a draft of the proposed Con¬ 
stitution with the Convention, each member receiving a 
copy. 5 Elliott 376. It provided that Congress should 
have power to make war, raise armies and build and equip 
fleets. Idem p. 379. Thus the sense of the language was 
physical: to raise an army and build and equip a navy. 

In discussing the clause “to raise armies”, it was moved 
to add the words “and support”. Idem p. 442. In con¬ 
sidering the phrase “build and equip fleets” it was agreed 
to substitute the words “to provide and maintain a navy” 
as being a more convenient definition of the power. Idem 
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p. 443. Both resolutions were adopted unanimously (nem. 
con.) and since there was no debate or even discussion it 
must have been assumed that the new language was co¬ 
extensive with the old and meant the same thing. 

This is borne out by Madison’s language in the Federal¬ 
ist when the adoption of the Constitution as drafted was 
being urged publicly on the states through the Federalist 
Papers. In discussing the delegation of power to the cen¬ 
tral government he said: 

Is the power of raising armies and equipping fleets 
necessary? This is involved in the foregoing power 
(to declare war). But was it necessary to give an 
indefinite power of raising troops as well as provid¬ 
ing fleets and of maintaining both in peace as well as 
in war? ... If one nation maintains constantlv a dis- 
dplined army, ready for the service of ambition or 
revenge, it obliges the most pacific nations who may 
be within reach of its enterprises to take correspond¬ 
ing precautions. 

Federalist Xo. 41 224, 225. 

It is obvious he understood these clauses to mean main¬ 
tained and supported physically and financially. 

It would seem that if new or additional powers were 
intended to be included and the terminologv therefore 
changed by the Convention, that it would have occasioned 
some discussion or debate, yet there was none and it can 
only be assumed that it was the sense of the Convention 
that no additional powers were intended. It is equally cer¬ 
tain that the Convention had no inkling that these words 
might be construed by the Congress to imply a power to 
pass a peace time sedition law for reasons which will later 
nbvndantaly appear. 

It is contended, therefore, that neither the Army, Xavy, 
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the war or treason clauses or the naturalization clause give 
any power to Congress, directly or by implication, to pass 
the statute under consideration and the passage of said 
statute was a usurpation of power not granted by the Con¬ 
stitution. 

“Whenever, therefore, a question arises concerning 
the constitutionality of a particular power, the first 
question is whether the power be expressed in the 
Constitution. If it be, the question is decided. If it 
be not expressed, the next inquiry must be whether it 
is properly an incident to an express power and neces¬ 
sary to its execution. Tf not, Congress cannot exercise 
it. 

3 Story Commentaries on Const. Sec. 1243. 

United States v. Harris, 106 U. S. 629, 635, 636. 

One rule is: not to enlarge the construction of a given 
power beyond the fair scope of its terms even because 
the restriction is inconvenient, impolitic or even mis- 
chievious. If it be mischevious, the power of redress¬ 
ing the evil lies with the people by an exercise of the 
power of amendment. If they do not choose to apply 
the remedy, it may fairly be presumed that the mis¬ 
chief is less than what would arise from a further ex¬ 
tension of the power or that it is the lesser of two evils. 
Xor should it ever be lost sight of that the government 
of the United States is one of limited and enumerated 
powers and that a departure from the true import and 
sense of its powers is, pro tanto, the establishment of 
a new constitution . . . 

1 Storv Commentaries on Const. Sec. 426. 

The independence of the Judges is equally requisite 
to guard the Constitution and the rights of individuals 
from the effects of those ill humors which the arts of 
designing men or the influence of particular conjecture 
sometimes disseminate among the people themselves 
and, which, though they speedily give place to better 
information, and more deliberate reflection, have a 
tendency in the meantime, to occasion dangerous inno- 
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rations in the government and serious oppressions 
of the minority party in the community. Though I 
trust the friends of the proposed constitution will 
never concur with its enemies in questioning that fun¬ 
damental principle of republican government which 
admits the right of the people to alter or abolish the 
established constitution wherever thev find it inconsis- 
tent with their happiness, yet it is not to be inferred 
from this principle, that the represc-ntaives of the 
people, whenever a momentary inclination happens to 
take hold of a majority of their constituents would on 
that account be justifiable in a violation of those provi¬ 
sions; or that the courts would be under a greater 
obligation to connive at infractions in this shape, than 
when they had proceeded wholly from the cabals of 
representative body. Until the people have by 
some solemn and authoritative act annulled or changed 
the established form it is binding upon themselves, 
collectively as well as individually. 

Hamilton Federalist Xo. 78 428, 429. 

It is net onlv the right but the dutv of the courts 
to determine whether the means employed by Congress 
have any relation to the powers granted by the Consti¬ 
tution and to declare acts of Congress void when they 
are a usurpation of power not granted by the Constitu¬ 
tion. 

Cli< rokce Nation v. Kans. Ry., 135 U. S. 657. 

Dewey v. U. S., 176 U. S. 521. 

O'Brien v. Whcclock, 184 U. S. 489. 
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Conclusion. 

The men who drafted the Constitution of the United 
States were entirely laniiliar with the long series of prose¬ 
cutions under the vague and uncertain Statute 25 Edward 
III and with the numerous executions of political and reli¬ 
gious enemies of the particular religious or political party 
which happened to be in power as well as with the numerous 
prosecutions for treason under this statute for real or fan¬ 
cied aspersions cast upon the Crown, the British Consti¬ 
tution or on Parliament. 


They were particularly familiar with the trials in this 
country of Rip Van Dam and John Peter Zenger and with 
the public reactions to these invasions of what the Colonist 
construed as his fundamental rights. The Convention as 
Hamilton pointed out, “opposed a barrier to this peculiar 
danger bv inserting a constitutional definition of the crime 
of treason” in the Constitution to bar all forms of public 
prosecution for acts, which under the English law ■■jurd:?' : 


as treason, constructive treason or seditious libel under 
the judicial interpretation of the Statute 25 Edward III. 


The decided cases under the Espionage Act of 1917 (Secs. 
33 and 34 of Title 50, U. S. Code) amply indicate that the 
prosecutions under this statute are the same type of pros¬ 
ecutions which would have been brought in England under 
the Statute 25 Edward III. It was to prevent this type of 
prosecution the treason clause was drafted in its present 
form. 


Since Secs. 9 and 11 of 18 U. S. Code, the Alien Registra¬ 
tion Act are a re-write of one portion of Sec. 33 of the 
Espionage Act of 1917, the same rule must be applied to 
the later statute. The 1917 Act reads “cause or attempt 
to cause insubordination, disloyalty, mutiny and refusal of 
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duty” whereas the later (1940) Act reads: “Advise, coun¬ 
sel, urge or in any manner cause insubordination, disloy- 
altv, hiutinv or refusal of dutv bv anv member of the mili- 
tarv or naval forces of the United States”. Obviouslv, 
any one charged with advising, counseling or urging in¬ 
subordination etc. could equally be charged with attempt¬ 
ing to cause insubordination, etc. 

While there have been too few prosecutions under the 
1940 Act to give a ease record, since it contains the same 
verbiage as part of the 1917 Act, it may be assumed that 
the prosecutions under the later Act will be similar to those 
under the 1917 Act and such prosecutions would, likewise, 
be prohibited by the treason clause 

The 1940 Act (Alien Registration) insofar as the por¬ 
tion of it involved here is concerned, is likewise void be¬ 
cause there is, in the Constitution, no power delegated to 
the Congress to legislate in this field. Since it applies to 
American citizens as well as aliens, it cannot be derived 
from the power “to establish a uniform rule of naturaliza¬ 
tion”. Since it applies in peace time as well as in w'ar 
time, it cannot be derived from the power “to declare war”. 
It cannot be derived from the povrer delegated “to raise 
and support armies but no appropriation of money to that 
use shall be for a longer term than two years”.nor from 
the power “to provide and maintain a navy” since the 
history of both of these clauses shows that the power dele¬ 
gated referred to physical and financial support of the 
army and navy and originated in the failure of the states 
under the Confederation to raise sufficient funds to feed, 
clothe, and supply the army or to build and equip an ade¬ 
quate navy. 

Since these statutes are in violation of the Constitution 
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it follows that the appellant was wrongfully convicted un¬ 
der one statute and wrongfully indicted under the other 
and the District Court erred in failing to order the writ 
of habeas corpus petitioned for and erred in failing to 
grant the discharge of the appellant from the custody of 
the superintendent of the Washington Asylum and Jail. 

All of which is respectfully submitted. 

William J. Powers, 

139 X. Clark Street, 

Chicago, Illinois 

James J. Laughlin, 

National Press Bldg., 
Washington, D. C. 

Counsel for Appellant. 
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No. 8925 


January Term, 1945. 


WILLIAM DUDLEY PELLEY, 


vs. 


Appellant, 


UNITED STATES OF AMERICA, 

Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


RECORD. 


Filed December 6,1944. 



2 


IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


William Dudley Pelley [J 

Petitioner I 


vs 


v Habeas Corpus No. 2827 


Claude 0. Botkin j 

Respondent [) 


PETITION FOR WRIT OF HABEAS CORPUS. 


The petitioner, William Dudley Pelley, by his attorney, 
William J. Powers, respectfully shows unto this Honorable 
Court as follows: 

1. That lie is a resident of the City of Xoblesville, State 
of Indiana, and is a citizen and a native of the United 
States. 

2. That he was indicted with others on the 26th day of 
October 1943 in this district in the matter of United States 
v. McWilliams, Criminal No. 73086, and charged with viola¬ 
tion of sec. 3 of the Act of June 28, 1940, C. 439, Title 1, 54 
Stat. 670-671 (18 U. S. C. 11) in that he unlawfully conspired 
with other persons named in said indictment and with offi¬ 
cials of the German Reich and leaders and members of the 
Nazi party to commit acts prohibited by Sec. 1 of said Act 
(1SU. S.C. 11). 

3. That petitioner was arraigned on April 17,1944 before 
Mr. Justice Eicher, Chief Justice of this Court, and pleaded 
not guilty to the charges laid in said indictment whereupon 
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your petitioner and the other defendants named in said in- 
ment were ordered to trial and have stood trial for seven 
months until November 30,1944 on which date trial was ter¬ 
minated by the death of the presiding judge. No further 
action has been taken to date to resume trial or to discharge 
the petitioner. 

4. That your petitioner respectfully contends that the 
statute under which he was indicted (18 U. S. C. 11) is un¬ 
constitutional for the reason that Sec. 9 of said Act, to which 
Sec. 11 refers, is unconstitutional for the following reasons: 

(a) Xo authority was vested in the Congress to pass 
such a statute since there is no power delegated to the Fed¬ 
eral government in the Constitution to warrant, directly or 
by implication, authority to pass such a statute and it is, 
therefore beyond the scope of the delegated powers of the 
Congress and void. 

(b) The statute is unconstitutional for the additional 
reason that it constitutes an attempt on the part of the Con¬ 
gress to revive the common law of treason, constructive 
treason and seditious libel, which revival is barred bv im- 
plication by the treason clause (Art. Ill, Sec. 3) of the Con¬ 
stitution. 

5. That your petitioner is now incarcerated in the Wash¬ 
ington Asylum and Jail in this district which institution is 
in charge of the respondent as superintendent thereof. 

6. That your petitioner has been indicted and convicted 
heretofore in the Federal District Court for the Southern 
District of Indiana for violation of Secs. 33 and 34 of Title 
50 U. S. C., sometimes known as the Espionage Act of 1917, 
and sentenced to fifteen years in a Federal penitentiary. 

7. That appeal was taken to the Circuit Court of Appeals 
for that district in which court the conviction of your peti- 
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tioner was sustained. Further appeal was taken to the 
Supreme Court of the United States in which court cer¬ 
tiorari was refused. 

S. That your petitioner’s attorney, William J. Powers, 
is at present engaged in preparing certain documents to 
be filed in the Supreme Court of the United States seeking 
a review of the law pertaining to your petitioner’s pre¬ 
vious conviction contending that said statute is likewise un¬ 
constitutional and void, and it is of considerable importance 
to said attorney and to your petitioner that your petitioner 
be available in this district for consultation with counsel 
relative to the contemplated action. 

Wherefore, your petitioner prays as follows: 

1. That he may be released from unlawful custody un¬ 
der and bv reason of said unconstitutional statute and that 
this Honorable Court issue its writ of habeas corpus, di¬ 
rected to C. 0. Botkin, Superintendent of the Washington 
Asylum and Jail or such other persons as may have your 
petitioner in custody, directing him or them to produce the 
body of your petitioner before this Honorable Court at a 
time and place to be specified therein, and that said re¬ 
spondent be required to show cause, if any he has, why 
your petitioner should not be released from custody. 

2. That the writ of injunction of this Honorable Court 
issue to the said C. 0. Botkin, Superintendent of the Wash¬ 
ington Asylum and Jail or to such other person or persons 
as may have your petitioner in custody, restraining and 
enjoining him or them from removing your petitioner from 
the jurisdiction of this Court until the legality of your peti¬ 
tioner’s incarceration under said unconstitutional statute 
is finally determined or until further order of this Honor¬ 
able Court. 
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3. That your petitioner may have such other and fur¬ 
ther relief as the circumstances may require and to this 
Honorable Court may seem meet. 

William Dudlev Pellev, 

w *7 

Petitioner. 

Subscribed and sworn to before me this.day of De¬ 

cember, 1944. 


Notary Public, D.C. 

Let this writ issue returnable on the. day of De¬ 

cember 1944, at 10 o’clock a.m. 


Justice 


William J. Poweks, 

1144 National Press Building 
Washington, D. C. 

Attorney for Petitioner. 








BRIEF FOR APPELLEE 


®ntteb States Court of appeals 


DISTRICT OR COLUMBIA 


April Term, 1945 : 


No. 8925 

William Dudley Pelley, appellant 


CLAUDE 0. 30TKIN appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES FOR 

THE DISTRICT OF COLUMBIA 


EDWARD M. CURRAN, 

United States Attorney. 

CHARLES R. MURRAY, 

Assistant United States Attorney, 

: Attorneys for Appellee. 








INDEX 

Pas* 


Counter-statement of the Case_ 1 

Summary of Argument____ 2 

Argument: 


(a) The attack on the pending indictment.. 

(b) The conviction in Indiana... 

Conclusion....... 

TABLE OF CASES 

Debs v. United States, 249 U. S. 211_... 

Frohicerk v. United States. 249 U. S. 204... 

Henry v. Henkel. 235 U. S. 219 (1914)._... 

Hodge v. Huff, 78 App. D. C. 329... 

Noble v. Eicher. Misc. Xos. 64. 65. 66. Ct. App. D. C.... 

Royall, Ex parte, 117 U. S. 241_ 

Roy all. In re. 125 U. S. 696___ 

Royall v. Virginia. 116 IT. S. 572.... 

Royall v. Virginia. 121 U. S. 102... 

Schenck v. United States. 249 U. S. 47... 

Selective Draft Law Cases. 245 U. S. 366... 

United States ex-rel. Morris v. Scott, 25 App. D. C. 88 (1905).... 

(I) 


665402—45 


C/1 rf- to 


















SBntteb Stated Court of Appeals 

DISTRICT OF COLUMBIA 

April Term, 1945 
No. 8925 

William Dudley Pelley, appellant 

v. 

CLAUDE 0. BOTKIN APPELLEE 

APPEAL FROM THE DISTRICT CO CRT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTEBSTATEMENT OF THE CASE 

This appellant is one of the defendants in the so-called sedi¬ 
tion case entitled United States v. McWilliams, et al., and 
numbered 73.086 on the criminal docket of the District Court 
of the United States for the District of Columbia. The indict¬ 
ment charges the defendants with violation of the conspiracy 
section (Section 3) of the Act of June 28, 1940, 54 Stat. at L. 
67,18 U. S. C. 9 et seq (see appellant's brief for pertinent sec¬ 
tions, pp. 3 and 4). The conspiracy is alleged to consist mainly 
in advising, and in distributing literature advising, insubordi¬ 
nation and disloyalty on the part of the members of the mili¬ 
tary forces of the United States. 

The trial began in April, 1944, and on December 7, 1944, 
while the government's case was still on, a mistrial was made 
necessary by the death of the trial justice, Mr. Chief Justice 


(l) 
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Eicher. On December 6, 1944, the day before the mistrial was 
declared (and a few days after the death of Mr. Chief Justice 
Eicher), this appellant sought his release on habeas corpus (ap¬ 
pellant’s app., p. 2) on the ground that the statute under which 
he was indicted was unconstitutional. In the same petition he 
attacked also the constitutionality of another federal statute, 
the so-called Espionage Act of 1917,50 U. S. C. Sections 33 and 
34. It appeared from his petition (Appellant’s App. p. 3) that 
he is also under a sentence of fifteen years for violation of that 
statute, which sentence was imposed upon him in the Federal 
District Court for the Southern District of Indiana. 

The petition for habeas corpus was denied without comment 
(Appellant’s App. p. 5). 

SUMMARY OF ARGUMENT 

The appellant is in no position at this time and by this means 
to raise the question of the constitutionality of the statute he 
is charged with violating. That defense will be available to 
him at his trial and, if convicted, after an appeal from such 
conviction. Habeas corpus may not be used as a substitute 
for either. Still less may he in this jurisdiction and by the same 
means attack his conviction in Indiana. The petition does not 
allege in what manner that conviction affects his present de¬ 
tention. Even if it did, this is not the place, and habeas corpus 
is not the means. 

ARGUMENT 

(a) The attack on the pending indictment 

It is quite plain that the appellant by a petition for writ of 
habeas corpus sought to raise a question which could properly 
be raised before the trial court and after conviction by appeal 
to this Court. It is generally held that the remedy of habeas 
corpus is not available as a substitute for trial in a criminal 
court or for appellate review after conviction. In the case of 
United States ex rel. Morris v. Scott, 25 App. D. C. 88 (1905), 
this Court refused to prevent by writ of prohibition an im¬ 
pending prosecution of the petitioner for violation of a regula- 
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tion, the validity of which this Court seriously doubted. In 
the case of Henry v. Henkel, 235 U. S. 219 (1914) the Supreme 
Court reiterated the rule that except in rare instances it has 
been uniformly held that the hearing of habeas corpus is not 
“in the nature of a writ of error nor is it intended as a substitute 
for the functions of the trial court.” The Court further said 
“Manifestly this is true as to disputed questions of fact and 
it is equally so as to disputed matters of law, whether they 
relate to the sufficiency of the indictment or the validity of the 
statute on which the charge is based.”, 252 U. S. at 229. In that 
case the Court cited cases in support of the rule and commented 
on one of them as follows: “The last of these decisions is par¬ 
ticularly in point, not only because of the applicability of its rea¬ 
soning to the present case but because of the fact that the writ 
was there denied, even though the statute on which the charge 
was based was ultimately held to be void.” The case thus re¬ 
ferred to was Ex parte Royall, 117 U. S. 241, and the citations 
relating to the ultimate decisions on the statute involved are 
Royall v. Virginia, 116 U. S. 572, 579, 583; Royall v. Virginia, 
121 U. S. 102,104; and In re Royall, 125 U. S. 696. 

Somewhat allied to the rule that courts will not anticipate 
by the extraordinary remedy of habeas corpus questions which 
may be raised in the ordinary proceedings is the rule approved 
by this Court in the case of Hodge v. Huff, 78 App. D. C. 329, 
330,140 F. 2d 686 (1944), that once a matter has been judicially 
adjudicated in ordinary proceedings, habeas corpus may not be 
resorted to to reopen the issues. 

In Henry v. Henkel, supra, the Court stated (235 U. S. pp. 
229-30): 

But the presumption is in favor of the validity of 
every act of Congress, and it would not be proper for the 
committing magistrate to treat as invalid a statutory 
declaration of what should constitute an offense except 
in those rare and extreme cases in which the act was 
plainly and palpably void. 

The Espionage Act of 1917 is constitutional. Selective Draft 
Law Cases, 245 U. S. 366; Schenck v. United States, 249 U. S. 
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47,51; Frohwerk v. United States, 249 U. S. 204; Debs v. United 
States, 249 U. S. 211. 215. That act was the basis for the por¬ 
tions of the Alien Registration Act which the appellant is 
charged with violating. In his own brief (p. 27), he refers to 
the code sections which he is charged with violating as “a re¬ 
write of one portion of Section 33 of the Espionage Act of 1917.” 
The Supreme Court decisions just quoted in support of the 
constitutionality of the Espionage Act would seem therefore 
to dispose of appellant’s present contentions. However, in 
View of the rule of Henry v. Henkel, supra, as to the presump¬ 
tion of the validity of acts of Congress, it is unnecessary to com¬ 
ment on the merits of the claim of unconstitutionality in the 
instant case further than to say that such claim is not plainly 
well founded. 

(b) The conviction in Indiana 

The petition also alleges that the appellant has been con¬ 
victed in the Federal District Court for the Southern District 
of Indiana of violation of Sections 33 and* 34, Title 50, U. S. 
Code, known as the Espionage Act of 1917, and sentenced to 
fifteen years in the penitentiary (paragraph 6 of the petition, 
Appellant’s App. p. 3). The following paragraph alleges the 
exhaustion of appellate remedies in the Circuit Court of Ap¬ 
peals and the Supreme Court of the United States. 

The argument on the preceding point is likewise applicable 
to this. In addition, this Court has declared in Hodge v. Huff, 
supra, that habeas corpus is not available for the purpose of 
reopening issues that have been adjudicated in the trial court 
and appellate court. Furthermore, although the petition does 
not allege by what means the appellant’s personal appearance 
for trial was obtained, it is obvious that he is here for the pur¬ 
pose of having the indictment pending against him tried and 
for that purpose only. Under such circumstances he should 
not be permitted while here to attack a judgment of sentence 
imposed upon him in another federal district. Noble v. Eicher, 
Miscellaneous Nos. 64, 65, 66, Court of Appeals, D. C., decided 
July 26, 1944. 
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CONCLUSION 

The court below properly denied relief. The appellant may 
not raise by habeas corpus questions which can be raised before 
the trial court in a proceeding now pending against him. 
Neither can he obtain review’ by habeas corpus of a matter 
already definitively adjudicated against him in another 
jurisdiction. 

Respectively submitted, 

Edw’ard M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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REPLY BRIEF OF APPELLANT. 


STATEMENT. 

The brief for the appellee having raised primarily proce¬ 
dural questions, it was deemed advisable, because of some 
confusion existing in the sections of the United States Code 
and the citations showing derivation of those sections and 
the consequential confusion in the opinions of the courts 
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and the bar on the federal law of habeas corpus, to confine 
this brief primarily to that problem. 

If counsel for the appellant can be of some assistance in 
clarifying this field of the law which is rapidly becoming 
nebulous in some courts, to the point of extinction of an 
ancient right, that result will be sufficient to reward for 
time and effort expended by the Court and counsel and the 
indulgence of the Court is accordingly prayed. 
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ARGUMENT. 


The proposition that “The appellant is in no position 
at this time and by this means to raise the question of the 
constitutionality of the statute he is charged with violat¬ 
ing” seems to be the sole burden of the brief of the appellee. 

The writ of habeas corpus is one of the oldest mechanisms 
by which a person illegally incarcerated had a remedy; 
immediate and complete, by which the legality of his in¬ 
carceration could be determined bv a court of last resort. 

Its use as an instrument to release prisoners from con¬ 
finement is referred to by Bracton (Folio 154) and it is 
at least as old as the earlier half of the thirteenth century. 
9 Holdsworth Hist. 105. And a statute in 1414 recites that 
persons taken in execution on judgments in the City of 
London and elsewhere have bv means of certiorari and 
corpus cum causa secured their release in chancery whereby 
the judgment creditors remained unsatisfied. 2 Henry V, 
St. lc. 2. In Glanvils Case in 1615, before the passage of 
the English Habeas Corpus Act, precedents of Elizabeth’s 
reign were cited as authority for the release of persons 
committed by the Chancellor or the Council. Glanvil’s 
Case, Moore 838, Darnel’s Case, 3 S. T. 1 (1627). 9 Hals- 
bury L. E. 703 (Note d). During the fifteenth century the 
writ was commonly used in conjunction with certiorari to 
bring the cause of action and the parties in a matter, pend¬ 
ing in an inferior jurisdiction, before a higher court. 9 
Hold. Hist. 109. 

Thus the writ was one of the mechanisms available to 
every incarcerated person long before the passage of the 
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Habeas Corpus Act of King Charles and was as much a 
part of the usual processes of the court at common law as 
a summons or writ of distraint. Because of the speed with 
which it issued and brought relief it earned the well de¬ 
served title of “the bulwark of English liberties”. 

In England this is a high prerogative writ, issuing out 
of the Court of King’s Bench, not only in term itme but 
in vacation and running into all parts of the King’s do¬ 
minions for it is said that the King is entitled at all times 
to have of why the liberty of any of his subjects is re¬ 
strained. 

4 Coke Inst. 290. 

3 Blackstone Com. 133. 

In the language of Blackstone, the writ was “a high 
prerogative one,”. The most celebrated in the English law 
and the great remedy of citizens and aliens against arbi¬ 
trary or illegal punishment, its efficacy depended upon the 
speed with which the courts issued it. 

3 Kent’s Com. (4th ed.) 31. 

Xor did the power to issue the writ depend on jurisdiction 
in criminal matters. The Court of Common Pleas, the Court 
of Exchequer, and the Court of Chancery, none of which 
had criminal jurisdiction, issued the writ with equal author¬ 
ity. According to Bacon the writ is derived from the in- 
terdict, De homine libero exhibtndo of the Roman Law, 9 
Halsbury L. E. 706. Its issuance is authorized by the com¬ 
mon law as well as by statute, 4 Bac. Abr. 567, and w*as 
considered incidental to the jurisdiction of the courts. It 
is still issued in England today as a common law writ rather 
than by statute. 9 Halsbury L. E. (2nd ed.) 707 (note u). 

“If a person be sued in the common pleas or is sup- 


w 
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posed to be so sued and is arrested for a pre-supposed 
misdemeanor, yea for a felony, an Habeas Corpus lies 
in Common Pleas or Exchequer.” 

2 Hale P. C. 144. 

“He may have an Habeas Corpus out of King’s 
Bench or Chancery though there be no privilege, etc. 
or in the Court of Common Pleas or Exchequer for 
any officer or privileged person there.” 

2 Coke Second Inst. 55. 

Thus all the high courts of England had jurisdiction to 
issue the writ regardless of statute and despite the fact that 
the court had no criminal jurisdiction but merely because 
it was one of the processes of all courts devised by the 
common law to protect the liberty of the citizen. In time, 
the King’s Bench became the usual place for application 
for the writ. As Blackstone points out, in the King's Bench 
and Common Pleas, it was necessary to apply for the writ 
by a motion to the court as was the case with all other 
prerogative writs which did not issue of course without 
good cause shown for the exercise of the power. But when 
probable ground was shown for the issuance of the writ, 
and that a party is imprisoned without just cause and there¬ 
fore has a right to be delivered, the writ of habeas corpus 
is then a writ of right which may not be denied. Bl. Com. 
(Gavit) 563. 

It appears, therefore, that any person in the territorial 
jurisdiction of the King’s Bench could, prior to the Amer¬ 
ican Revolution apply to the King’s Bench or any other 
appeals court and, on good cause shown, could demand the 
issuance of the writ, the issuance of which, in proper case, 
was mandatory. Although the King’s Bench functioned 
primarily as an appeals court, the highest in the land (Coke 
Fourth Inst. 75), yet it had original jurisdiction to issue 
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the prerogative writs including habeas corpus. Its discre¬ 
tion in the case of habeas corpus was limited solely to de¬ 
termining whether or not the petition stated a good ground 
on its face. If good cause was alleged the issuance of the 
writ was mandatorv. 

The Habeas Corpus Act of 1640 gives to any person 
Restrained of his liberty or suffering imprisonment by 
command of the King or his Privy Council, the right 
upon demand or motion made in open court to the im¬ 
mediate issue of a writ of habeas corpus to be directed 
to the gaoler or other person in whose custody he may 
be. The person to whom the writ is directed must, at 
the return of the writ, produce in open court the body 
of the party so committed or restrained and must then 
Certify the true cause of his detainer or imprisonment. 
Within three days after such return, the court must 
proceed to examine and determine whether the cause 
of such commitment appearing on the return is just 
and legal or not and must deliver, bail or remand the 
prisoner accordingly under the penalty of treble dam¬ 
ages forfeited to the party aggrieved. 

9 Halsbury L. E. (2nd ed.) 706, 707. 

The right to sue the judge or judges who denied a writ 
after good cause shown was an additional guarantee of the 
liberty of the citizen and was provided for in the Habeas 
Corpus Act of 1679 to remedy, as the preamble indicates, 
abuses in the issuance of the writ: 

Provided also, and be it further enacted by the au¬ 
thority aforesaid, That it shall and may be lawful to 
and for any prisoner and prisoners as aforesaid to 
move and obtain his or their habeas corpus as well out 
of the high court of Chancery or court of exchequer 
as out of the Courts of King’s Bench or Common Pleas 
or any of them; (2) and of the said Lord Chancellor 
or lord keeper or any judge or judges, baron or barons 
for the time being, of the degrees of coif, of any of 
the courts aforesaid, in vacation time, upon view of the 
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copy or copies of tbe warrant or warrants of commit¬ 
ment or detainer or upon oath made that such copy or 
copies were denied as aforesaid, shall deny any writ 
of habeas corpus by this act required to be granted, 
being moved for as aforesaid, they shall severally for¬ 
feit to the prisoner or party grieved, the sum of live 
hundred pounds, to be recovered as aforesaid. 

31 Car. II 2. 

Upon the return to a writ of habeas corpus in a 
case of alleged irregularity in the commitment, the 
court exercises its jurisdiction as follows: If it appears 
clearly that the act for which the party is committed 
is no crime but he is committed for it by a person who 
has no jurisdiction, the court discharges him. If it is 
doubtful whether the act is a crime or not or whether 
the party be committed by a competent jurisdiction or 
if it appears to be a crime but a bailable one, the court 
bails him. If the offence is not a bailable one and tlic 
prisoner is committed by a competent jurisdiction, the 
court remands or commits him. 

9 Halsburv L. E. (2nd ed.) 714. 

And the wrongful detention of a prisoner to serve the 
remanet of an old sentence is a matter for a writ of habeas 
corpus. R. v. Williams, 3 Cr. App. Rep. 2 (1909). 

This, then, was the English law of habeas corpus which 
prevailed in the colonies prior to the American Revolution. 
With that law the colonial lawyer was quite familiar. It 
was one of the tools of his trade. Briefly, it gave the right 
to any person to present a petition for a writ of habeas 
corpus to the highest courts of the land, regardless of their 
ordinary jurisdiction or to any judge or justice of such 
court and required the court, judge or justice to entertain 
the petition and determine the rights of the petitioner. If 
the petition indicated on its face that the petitioner was 
illegally incarcerated, the court or the justice of his own 
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motion was required to discharge him from custody. If 
doubtful, the court or justice could issue the writ, admit 
the petitioner to bond and set the matter for hearing. If 
satisfied he was not incarcerated illegally, he could be re¬ 
manded to custody. The right to release on good cause 
shown was fortified by a heavy statutory penalty for the 
refusal to issue the writ in proper case. 

The lawyers in the Constitutional Convention of 1787 
were familiar with this law and the long history of legis¬ 
lative and judicial suspensions of the writ in English legal 
history as well as the abuse of power by the courts in 
permitting the writ to be ignored by the person having 
custody until a pluries writ had been issued. Consequently, 
when they provided in the Constitution that “The privilege 
of the writ of habeas corpus shall not be suspended” ex¬ 
cept in certain specified drastic situations, they assumed 
that they were protecting the citizens of the new republic 
in the same manner and to the same extent that those 
citizens had been protected as residents of the colonies 
under British sovereignty. 

Some of the members of the Constitutional Convention 
became members of the first Congress. In the Judiciary 
Act of 1789 they made provision for the perpetuation of 
those rights by incorporating in that Act a section on 
habeas corpus. This section was divided into two para¬ 
graphs. The first provided: 

Sec. 14. And it be further enacted that all the 
aforementioned courts of the United States (the Su¬ 
preme Court and the District Court) shall have power 
to issue writs of scire facias , habeas corpus and all 
other writs not specifically provided for by statute 
which may be necessary to the exercise of their re¬ 
spective jurisdictions and agreeable to the usages and 
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principles of law. (Appendix Exhibit “A”) Act of 
Sept. 24, 1789 (1 Stat. 81) 28 U. S. C. Secs. 451, 453. 

This section obviously refers to ancillary writs of the 
type conventionally used in British courts, such as scire 
facias, certiorari, mandamus, etc. and the lesser habeas 
corpus writs such as habeas corpus testificandum, prose¬ 
quendum, cum causa , etc. which -were also ancillary writs 
quite distinct from the great writ of habeas corpus ad sub¬ 
jiciendum, for as Ilalsburv points out: 

The writ of habeas corpus ad subjiciendum, unlike the 
other writs of habeas corpus, is a prerogative writ, 
that is to say, it is one of the extraordinary remedies 
known as prerogative writs which are issued upon 
cause shown in cases where the ordinarv lesral remedies 
are inapplicable or inadequate. It is also a writ of 
right and is grantable ex debito justicae. 

9 Halsburv L. E. (2nd ed.) 704. 

Even if this section is presumed to include the writ of 
habeas corpus ad subjiciendum, the question then is: since 
the court is required to use this power in the exercise of 
their respective jurisdictions and aggreeable to the prin¬ 
ciples and usages of laic, to what law did the Congress 
refer if it was not the law of habeas corpus prevalent in 
the colonies prior to the Revolution? It was the only 
habeas corpus law they knew. However, it would appear 
that this section, contrary to the interpretation placed on 
it by the Supreme Court of the United States recently (Ex 
parte Abernathy, 320 U. S. 219), was not intended to in¬ 
clude the writ of habeas corpus ad subjiciendum but re¬ 
ferred only to the lesser habeas corpus writs for in the 
following section of the same Act the writ of habeas corpus 
ad subjiciendum is specifically provided for. 

And either of the justices of the Supreme Court as 
well as justices of the district courts shall have power 
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to grant writs of habeas corpus for the purpose of an 
inquiry into the cause of commitment Provided, that 
writs of habeas corpus shall in no case extend to pris¬ 
oners in gaol unless thev are in custodv under or bv 
color of authority of the United States or are com- 
mitted for trial before some court of the same or are 
necessary to be brought into court to testify. Act of 
Sept. 24,* 17S9 (1 Stat. 81) 28 U. S. C. Sec. 452, 453. 

If the first paragraph was intended to include writs of 
habeas corpus ad subjiciendum, what purpose would there 
be in covering issuance of this particular classification of 
habeas corpus writs in a separate section? It can only be 
concluded that the first paragraph refers to ancillary habeas 
corpus writs while the second refers to the prerogative writ 
of habeas corpus ad subjiciendum . 

There are in all, four habeas corpus acts in the federal 
laws dealing directly with issuance of writs of habeas cor¬ 
pus by the federal courts. These and other acts are cited 
to show the derivation of Secs. 451, 452, 453, 454 and 455 
of Title 28, United States Code. None of the applicable 
statutes is in derogation of the other and each indicates 
that fact on its face. All seek to secure for American citi¬ 
zens, the same rights as are secured to British citizens 
under the English Habeas Corpus Acts of 1640 and 1679 
and were secured to residents of the colonies prior to the 
Revolution with the only limitation being that the matter 
involved must be one capable of cognizance by the federal 
courts. 

Subsequent to the passage of the Judiciary Act of 1789 
referred to, another habeas corpus act was passed under 
date of March 2, 1833 (4 Stat. 634) and provided that 
“either of the justices of the Supreme Court or a judge 
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of the district court, in addition to the authority already 
conferred” “had power to grant writs of habeas corpus 
“in all cases” of a prisoner incarcerated for violation of 
a federal law or court order. (Appendix Exhibit B.) This 
was followed by another act on August 29, 1842 (5 Stat. 
539), which is not relevant here since it applies to aliens. 
Then followed the comprehensive act of February 5, 1867 
(14 Stat. 385), which “in addition to the authority already 
conferred by law”, gave “the several courts of the United 
States and the several justices and judges thereof power 
to issue writs of habeas corpus in all cases where any 
person is restrained of his or her liberty in violation of 
the Constitution or any treaty or law of the United States”: 
it permitted any person so restrained to apply to any justice 
or judge for a writ of habeas corpus, specified the form 
of the application and required the judge or justice to 
whom such application is made, to “forthwith award a 
writ of habeas corpus, unless it shall appear from the 
petition itself that the party is not deprived of his or her 
liberty in contravention of the Constitution or laws of the 
United States”. It specified the duties of the person to 
whom the writ was directed and made the writ returnable 
in three days if the prisoner was detained within twenty 
miles with additional time for additional mileage, provided 
for amendment of the return and required the court or 
judge to proceed in a summary way to determine the facts 
of the case and if he found the prisoner to be detained in 
violation of the Constitution, required that the prisoner 
“forthwith” be discharged and set at liberty. It provides 
a penalty for neglect or refusal to make a return, provides 
for an appeal and for a procedure in handling state cases. 
(Appendix Exhibit “C”.) 


It should be noted that each of these statutes is still on 
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the books since each provides it is not in derogation of 
any previous law and none contains a repeal clause. Each 
applies to all federal courts without distinction. Together, 
they constitute the federal law of habeas corpus. 

The reference to the Judiciary Act of 1911 (36 Stat. 
1167) cited in the Government Printing Office edition of 
the United States Code to show the derivation of Sec. 451 
of Title 2S, U. S. Code, is erroneous since the 1911 Act 
did not deal with habeas corpus and that Act also made it 
clear that only matters specifically dealt with were involved 
in the revision and provided that insofar as the power to 
issue writs was concerned: 

“The Supreme Court and the district courts shall 
have power to issue writs of scire facias. The Supreme 
Court, the Circuit Court of Appeals and the district 
courts shall have power to issue all writs not specifi¬ 
cally provided for by statute which may be necessary 
to the exercise of their respective jurisdictions and 
agreeable to the usages and principles of law.” (Italics 
inserted.) 

36 Stat. 1162, Sec. 262. 

Since the issuance of writs of habeas corpus and particu¬ 
larly the writ of habeas corpus ad subjiciendum was gov¬ 
erned by statutes then on the books, this Act obviously did 
not change the law pertaining to the issuance of that writ 
in view of the fact it had been “specifically provided for 
bv statute” since the Judiciarv Act of 1789 and at the 
moment was provided for by four separate statutes. Fur¬ 
ther, the Congress made it clear that it was not attempting 
to repeal laws by inference: 

“Sec. 295. The arrangement and classification of 
the several sections of this Act have been made for 
the purpose of a more convenient and orderly arrange¬ 
ment of the same and therefore no inference or pre- 
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sumption of a legislative construction is to be drawn 
by reason of the chapter under which any particular 
section is placed.” 

36 Stat. 1167, Sec. 295. 

And to make it doubly clear there was no intention on 
the part of the Congress to change prior law except where 
such laws were specifically repealed by the 1911 Act, it 
was provided that: 

“Sec. 294. The provisions of this Act, so far as they 

are substantially the same as existing statutes, shall 

be construed as continuations thereof and not as new 

enactments and there shall be no implication of a 

change of intent by reason of a change of words in 

such statute unless such change of intent shall be 

clearlv manifest.” 

* 

36 Stat. 1167, Sec. 294. 

Thus, it is apparent that, except where direct repeal in 
whole or in part was indicated, there was no intention to 
change any previous act and since the law relating to the 
issuance of writs of habeas corpus is not mentioned in the 
codification, it must be presumed that there was no inten¬ 
tion to change the operation of the previous acts covering 
this field. 

It should be noted that in all the statutes prior to that 
of February 5, 1867 (14 Stat. 385), the power to issue the 
writ of habeas corpus ad subjiciendum is vested in the 
judges of the federal courts and not in the courts as such. 
'It is not until the 1867 Act that the power is vested in the 
courts. And there seems to be a difference between a 
“court” and a “judge” of that court, insofar as issuance 
of the writ is concerned. For instance, upon habeas corpus 
proceedings before a circuit judge, no appeal lay to the 
Supreme Court from an order of the circuit judge sitting 
as a “judge” and not as a “Court” discharging the pris- 


14 


oner brought before him on a writ of habeas corpus. Carper 
v. Fitzgerald, 121 U. S. 87, 89. Chow Log v. United States, 
112 Fed. 354. 

It becomes apparent that the intention of the Congresses 
prior to 1867 was that, under their acts in this field of law, 
the application was to be made, at least in the first instance, 
to the justice of the court and not to the court itself. The 
1SC7 Act made it optional by giving power to issue the writ 
to the court as well as the judge or justice. Since none of 
these statutes has been repealed directly or by implication 
and since the Act of 1S67 is “in addition to the authority 
already conferred by law”, it would appear that the 1867 
Act did not repeal the previous acts but left them in force 
and that the petition for the writ may be made either to 
a judge or justice or to court itself as the petitioner elects. 

It should also be noted that, the citation given in the 
Government Printing Office edition of the United States 
Code to the Act of April 10,1869 (16 Stat. 44), is irrelevant 
since that Act has no particular reference to the power to 
issue writs of habeas corpus. This statute deals with en¬ 
larging the Supreme Court, the powers and duties of jus¬ 
tices of the Supreme Court generally when sitting in cir¬ 
cuit, salaries of the justices, appointments of clerks of court 
and salaries and pensions of justices. It makes no mention 
of habeas corpus and can, therefore, be disregarded in so 
far as this petition is concerned. 

Both of these statutes have been carried over into the 
Annotated Codes to show the derivation of Sec. 451 of Title 
28, which provides that “The Supreme Court and the dis¬ 
trict courts shall have power to issue writs of habeas cor¬ 
pus”. The Act of August 29, 1842, since it deals with 
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aliens domiciled in the United States is immaterial to the 
present issue since the petitioners are natives and citizens. 
This leaves three habeas corpus acts which are material: 
the Act of September 24,1789 (1 Stat. 81), the Act of March 
2, 1833 (4 Stat. 634) and the Act of February 5, 1867 (14 
Stat. 3S5). All of these statutes are still on the books, the 
latter two specifically indicate they are not in derogation 
of any previous statute and they are, as a result, the entire 
law of habeas corpus in the federal procedure. 

It appears that the correct derivation of Sec. 451, Title 
28, U. S. C. is from Sec. 751 of the first edition of the re¬ 
vised statutes (R. S. 1873-74, Sec. 751) since the same lan¬ 
guage is used in Sec. 751 as is used in Sec. 451. In addi¬ 
tion, the same citations are used to show the derivation 
with the exception of the Judiciary Act of 1911. As ^ con¬ 
sequence, the law from which Sec. 451 is derived is con¬ 
tained in the three applicable statutes referred to ante 
which are set forth in the appendix hereto and identified 
as Exhibits “A”, “B” and “C”, respectively. 

The only question involved in the present appeal is: Was 
the district court in error in denying the petition of the 
appellant for a writ of habeas corpus when the petition 
sets forth (1) that the statute under which the petitioner 
was originally convicted was unconstitutional and void for 
the reason that its provisions violate the treason clause of 
the Constitution (Art. Ill Sec. 3(1)) and the statute under 
which he is presently indicted and held for trial in this 
jurisdiction is, likewise, unconstitutional and void, its pas¬ 
sage being beyond the scope of the powers delegated to the 
Congress and also in violation of the treason clause, (2) that 
the petitioner was and is being held in custody under and 
bv color of the authoritv of the United States, in violation 
of the Constitution of the United States, and is committed 
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for trial before a court thereof, (3) in the jurisdiction to 
which application for the writ is made. 

It is well settled law that if a court is without jurisdiction 
there is no authority to try the prisoner and any act of the 
court in that case is without authority and is coram von 
judice and void. 

“An unconstitutional law is void and is no law. An 
offense created by it is not a crime. A conviction under 
it is not merelv erroneous but is illegal and void and 
cannot be a legal cause of imprisonment”. 

Ex parte Siebold, 100 U. S. 371, 376. 

“The authoritv of this court in such a case (where 
a circuit court had exceeded its powers) under the Con¬ 
stitution of the United States and the fourteenth sec¬ 
tion of the Judiciary Act of 1789 to issue the writ and 
to examine the proceedings in the inferior court so far 

as mav be necessarv to ascertain whether that court 
* * 

has exceeded its authority is no longer open to ques¬ 
tion.” 

Ex parte Lange, 18 Wall. 163, 166. 

The appellant quite agrees with the appellee that a writ 
of habeas corpus is not a substitute for trial in a lower 
court. However, it does not necessarily follow that because 
an appeals court refuses to issue a writ of prohibition as 
in United States v. Scott, 25 App. D. C. 88, that it will 
refuse to entertain an appeal from a lower court charging 
that the lower court wrongfully denied the petition of the 
appellant for a writ of habeas corpus. The difference lies 
in the fact that the issuance of a writ of prohibition is dis¬ 
cretionary whereas the issuance of a writ of habeas corpus 
is regulated by statute as has been shown (Appendix Ex¬ 
hibit “C”) and is mandatory where jurisdictional prereq¬ 
uisites are present. 

Xor are we concerned here with the problem of the extent 
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to which a federal court may go in interfering in the orderly 
procedure of state courts. Consequently, Ex parte Royall 
is not materal here. As the Court pointed out in that case, 
a new^ element is interposed in the problem in that 

“the relations existing under our system of govern¬ 
ment between the judicial tribunals of the Union and 
of the States and in recognition of the fact that the 
public good requires that those relations be not dis¬ 
turbed by unnecessary conflict between courts equally 
bound to guard and protect the rights secured by the 
Constitution.” 

Ex parte Royall, 117 U. S. 241, 251. 

That problem is not involved here and in the only case 
cited by the appellee involving habeas corpus in the federal 
branch, Henry v. Henkel, 235 U. S. 219, the Court made it 
clear that while the w'rit wras properly denied under the 
circumstances of that particular case where the petitioner 
in resisting removal raised questions of fact (p. 226), nev¬ 
ertheless, in those cases w’here a citizen is held in custody 
w'here there was no provision of the common law or statute 
making an offense of the act charged, in such a case the 
committing court w r ould have no jurisdiction, the prisoner 
would be in custody without warrant of law and, therefore, 
entitled to his discharge. And the presumption of validity 
of an Act of Congress must give w'ay in situations where 
the statute is “plainly and palpably void” (p. 230). 

The contention of the appellant is exactly the situation 
indicated by the Court in that case, namely, that the stat¬ 
utes under which he w*as indicted in one case and convicted 
in the other are unconstitutional and void, that the courts 
involved had no jurisdiction, that he is in custody without 
warrant of law and is, therefore, entitled to his discharge. 
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Probably the best statement of the law on this phase of 
the problem is contained in Bowen v. Johnston: 

“Where the district court has jurisdiction of the 
person and the subject matter in a criminal prosecution, 
the writ of habeas corpus cannot be used as a writ of 
error. The judgment of conviction is not open to col¬ 
lateral attack. (Citing cases.) The scope of review 
on habeas corpus is limited to the examination of the 
jurisdiction of the court whose judgment of conviction 
is challenged. (Citing cases.) But if it be found that 
the court had no jurisdiction to try the petitioner or 
that in its proceedings, his Constitutional rights have 
been denied, the remedy of habeas corpus is available.” 
(Citing cases.) 

Bowen v. Johnston, 306 U. S. 19. 

Ex parte Randolph, Fed. Cas. 11, 558, 28 U. S. 

193, 251. 

The contention of the appellee that the Espionage Act 
of 1917 “is constitutional”, citing the Selective Draft Law 
cases and the Schenck, Frohwerk and Debs Cases, decided 
by the Supreme Court of the United States after the last 
war, ignores the proposition that a federal statute may be 
unconstitutional on more than one ground. The only ques¬ 
tion raised in and decided by the Supreme Court in those 
cases was the violation of the freedom of speech and free¬ 
dom of the press clauses of the First Amendment. The 
question of whether or not that Act violates the treason 
clause has never been passed on by a federal court nor has 
the question of delegation of power to pass a peace time 
sedition law applicable to American citizens under the 
guise of an act for the registration of aliens. Both of 
these questions are here raised for the first time in an 
appeals court. 
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In reply to the allegation that the “judgment of sentence 
imposed upon him in another federal district” cannot be 
attacked in this jurisdiction it might be pointed out, al¬ 
though self-evident, that the process of any federal court 
will not be valid beyond the geographical confines of the 
jurisdiction and, as a consequence, it is uniformly held that 
application for a writ of habeas corpus must be made, not 
in the district having jurisdiction at the time of sentence, 
but in the district having physical jurisdiction of the pris¬ 
oner since the statute requires the writ to “be directed to 
the persons in whose custody the party is detained who 
shall make return of said writ and bring the party before 
the judge who granted the writ and certify the true cause 
of the detention of such person. ...” Consequently, in 
the instant case, only the District Court of the United 
States for the District of Columbia would have jurisdiction 
to issue the writ. 

Ex parte Gouyet, 175 Fed. 230. 

United States ex rel Belardi v. Day, 50 Fed. (2) 
816. 

Hauck v. Hiatt, 50 Fed. Supp. 534. 

Jones v. Biddle, 131 Fed. (2) 853. 

Sanders v. Allen, 100 Fed. (2) 717. 

Conclusion. 

The application for the writ in the instant case was made 
before the only court having jurisdiction of the petitioner. 
Under the provisions of Secs. 451, 452 and 453 of Title 28 
U. S. Code, the petitioner was entitled to immediate issu¬ 
ance of the writ as a writ of right since the petition on 
its face raised a question as to the constitutionality of the 
statutes under which he was indicted and convicted in one 
case and was being held under indictment in the second 
case pending in this jurisdiction. 
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The eases cited by the appellee are not relevant here 
because one involves federal rights as against state’s rights 
which problem is not involved here while the other required 
proof of facts in order to support the petition for the writ. 
The only question here is one of law pertaining to the 
jurisdiction of the trial courts. 

The proposition that because a federal statute has been 
held not to be in derogation of one section of the Consti¬ 
tution does not warrant the assumption that it may not 
be attacked on other constitutional grounds and since the 
questions raised by this appellant have never been passed 
on by any court, the constitutional questions raised are 
still open for consideration by any court having jurisdic¬ 
tion. 

'William J. Powers, 

Attorney for Appellant. 
Suite 1807, 

139 No. Clark Street, 
Chicago 2, Illinois. 

James J. Laughlin, 

Of Counsel. 

Suite 1144, 

National Press Building, 
Washington, D. C. 
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APPENDIX. 

HABEAS CORPUS. 

Act of September 24, 1789. 

Sec. 14. And be it further enacted that all the before 
mentioned courts of the United States (the Supreme Court 
and the District Court) shall have power to issue writs 
of scire facias, habeas corpus and all other -writs not spe¬ 
cifically provided for by statute which may be necessary to 
the exercise of their respective jurisdiction and agreeable 
to the principles and usages of law. 

And either of the justices of the Supreme Court as well 
as judges of the district courts shall have power to grant 
writs of habeas corpus for the purpose of an inquiry into 
the cause of commitment. Provided that writs of habeas 
corpus shall in no case extend to prisoners in gaol unless 
they are in custody under or by color of authority of the 
United States or are committed for trial before some court 
of the same or are necessary to be brought into court to 
testify. 

1 Stat. 81. 

HABEAS CORPUS. 

Act of March 2, 1833. 

Sec. 7. And be it further enacted, That either of the 
justices of the Supreme Court or a judge of any district 
court of the United States, in addition to the authority 
already conferred by law shall have power to grant writs 
of habeas corpus in all cases of a prisoner or prisoners in 
jail or confinement where he or they shall be committed 
or confined on or by any authority or law for any act done 
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or omitted to be done in pursuance of a law of the United 
States or any order, process or decree of any judge or 
court thereof, anything in any Act of Congress to the con¬ 
tra nj notwithstanding. (Italics inserted.) 

4 Stat. 634. 

HABEAS CORPUS. 

Act of February 5, 1867. 

CHAP. XXVIII.—An Act to amend “An Act to establish 
the judicial Courts of the United States,” approved 
September twenty-fourth, seventeen hundred and eighty- 
nine. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
The several courts of the United States, and the several 
justices and judges of such courts, within their respective 
jurisdictions, in addition to the authority already conferred 
by law, shall have power to grant writs of habeas corpus 
in all cases where any person may be restrained of his or 
her liberty in violation of the constitution, or of any treaty 
or law of the United States; and it shall be lawful for such 
person so restrained of his or her liberty to apply to either 
of said justices or judges for a writ of habeas corpus, which 
application shall be in writing and verified by affidavit, and 
shall set forth the facts concerning the detention of the 
party applying, in whose custody he or she is detained, and 
by virtue of what claim or authority, if known; and the 
said justice or judge to whom such application shall be 
made shall forthwith award a writ of habeas corpus, unless 
it shall appear from the petition itself that the party is 
not deprived of his. or her liberty in contravention of the 
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constitution or laws of the United States. Said writ shall 
be directed to the person in whose custody the party is de¬ 
tained, who shall make return of said writ and bring the par¬ 
ty before the judge who granted the writ, and certify the 
true cause of the detention of such person within three 
days thereafter, unless such person be detained beyond the 
distance of twenty miles: and if bevond the distance of 
twenty miles and not above one hundred miles, then within 
ten days; and if beyond the distance of one hundred miles, 
then within twenty days. And upon the return of the writ 
of habeas corpus a day shall be set for the hearing of the 
cause, not exceeding five days thereafter, unless the party 
petitioning shall request a longer time. The petitioner may 
deny any of the material facts set forth in the return, or 
may allege any fact to show that the detention is in con¬ 
travention of the constitution or laws of the United States, 
which allegations or denials shall be made on oath. The 
said return may be amended by leave of the court or judge 
before or after the same is filed, as also may all suggestions 
made against it that thereby the material facts may be 
ascertained. The said court or judge shall proceed in a 
summary way to determine the facts of the case, by hearing 
testimony and the arguments of the parties interested, and 
if it shall appear that the petitioner is deprived of his or 
her liberty in contravention of the constitution or laws of 
the United States, he or she shall forthwith be discharged 
and set at liberty. And if any person or persons to whom 
such writ of habeas corpus may be directed shall refuse 
to obey the same, or shall neglect or refuse to make return, 
or shall make a false return thereto, in addition to the 
remedies already given by law, he or they shall be deemed 
and taken to be guilty of a misdemeanor, and shall, on 
conviction before any court of competent jurisdiction, be 
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punished by fine not exceeding one thousand dollars, and 
by imprisonment not exceeding one year, or by either, ac¬ 
cording to the nature and aggravation of the case. From 
the final decision of any judge, justice, or court inferior 
to the circuit court, an appeal may be taken to the circuit 
court of the United States for the district in which said 
cause is heard, and from the judgment of said circuit court 
to the Supreme Court of the United States, on such terms 
and under such regulations and orders, as well for the 
b.r custody and r appearanee of the person alleged to be re- 
str&inr?'d of lps or her liberty, as for sending up to the 
* : ..appellate tribunal a transcript of the petition, writ of 
habeas corpus, return thereto, and other proceedings, as 
may be prescribed by the Supreme Court, or, in default of 
such, as the judge hearing said cause may prescribe; and 
pending such proceedings or appeal, and until final judg¬ 
ment be rendered therein, and after final judgment of dis¬ 
charge in the same, any proceeding against such person 
so alleged to be restrained of his or her liberty in any 
State court or by or under the authority of any State, for 
any matter or thing so heard and determined, or in process 
of being heard and determined, under and by virtue of such 
writ of habeas corpus, shall be deemed null and void. 
(Italics inserted.) 

14 Stat. 385. 



